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Public employee unions dodged a bullet at the United States Supreme Court on Tuesday. 
The case was all about "fair share'" fees. Essentially, if a majority of government employees at a 

particular site (like a school district or fire department) vote to unionize, then the union becomes the 
representative for all those workers, and bargains on their behalf. Even workers who aren't union members reap 
the benefits of the union's efforts. This creates the potential for a "free rider" problem, in which a union 
eollapses because a critical mass of workers realizes they can reap the benefits of the union without paying any 
union dues. 

To prevent this, more than 20 state governments have laws requiring government employees who aren't 
member_ of a union to nonetheless pay a "fair share" fee to the unions who represent their bargaining unit. 
'California, is one such state, and the case before the Supreme Court - Friedrichs v. California Teache;rs 
Assocratlon -was brought by a teach~r who isn't a union member. She argued that the state's fair share fee law 
is unconstitutional. 

On Tuesday, the Scalia-less court deadlocked in a 4-4 split. That effectively means a lower court's ruling 
in the unions' favor was upheld. This is a big deal. Court watchers had expected that with a conservative 
majority on the Supreme Court, government unions' ability to levy fair share fees would have been bulldozed. 
Only because the Supreme Court is down a justice did the unions prevail. 

So let's take a moment and think about what would have happened had the ruling gone the other way. 
Because not only would it have been a major blow to the power of unions and the bargaining rights of workers 
- it would have been massively hypocritical and unfair. 

Now, unions obviously don't just bargain for their workers; they're also political entities that lobby for 
particular policies and endorse political candidates. Conceptually, there's supposed to be a firewall between the 
"private" sphere of unions bargaining on behalf of workers, and the "political" sphere of union activity that 
stumps for particular causes. Workers who aren't union members can only be required to pay dues that fund 
activity in the private bargaining sphere, in order to protect their First Amendment rights. 

The argument made in Friedrichs, however, was that because the contracts for public employee unions 
involve government budgets, everything unions do is political. None of their activity falls in the private sphere, 
and thus none of it can be financed by non-voluntary dues. 

Well, okay, fair enough. But if you take that view, then slicing the distinction between unions' "private" 
bargaining and "political" lobbying ought to cut both ways. After all, all compensation and bargaining in the 
economy is inescapably political, in the sense that it's set by market forces that are in tum set up by political 
choices over how to conduct fiscal policy, monetary policy, and a host of other political policy questions. The 
laws for how unions and their public and private employers should interact are just one more item on that very 
large menu. 

If all efforts to affect public employee pay and working conditions are inescapably "political," because 
they make demands on government policy, then all political decisions about government policy are also 
inescapably part of private contract negotiations, since they set the framework of forces that determines who 
comes to the "private" bargaining table with what leverage. 

This is really the bedrock problem: Negotiations over pay at a particular factory or business or 
government agency are all actually just small battles in an ongoing, much larger fight over pay that takes place 
at the collective social level of the entire economy. That means that attempts to define "the rules" for 
negotiations at those particular places, or between a particular union and employer, will almost always involve 
subjective and arbitrary definitions. And, human nature being what it is, how those subjective judgment calls 
are made will almost always break in favor of the people with the most power; i.e. the people paying the wages, 
not the people getting them. 

When we fail to realize that, we tend to lock ourselves into situations where the "fair" answer for how to 
design the rules always winds up requiring the workers to make the sacrifices. 


